CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF PITTSBURG AND
Firm’s Name
Project Title

THIS Agreement (“Agreement”) for consulting services is made by and
between the City of Pittsburg, a municipal corporation (“City”) and Firm’s Name, a
California corporation (“Consultant”) (together referred to as the “Parties”) as of

Section 1.

Effective Date (the “Effective Date”).

SERVICES. Subject to the terms and conditions set forth in this

Agreement, Consultant shall provide to City the services described in the Scope of
Work attached as Exhibit A, and incorporated herein, at the time and place and in
the manner specified therein.

1.1

1.2

1.3

1.4

Section 2.

Term of Services. The term of this Agreement shall begin on the
Effective Date and shall end on End Date or the date the Consultant
completes the services specified in Exhibit A, whichever occurs first,
unless the term of the Agreement is otherwise terminated or extended,
as referenced herein.

Standard of Performance. Consultant shall perform all services
required pursuant to this Agreement according to the standards
observed by a competent practitioner of the profession in which
Consultant is engaged.

Assignment of Personnel. Consultant shall assign only competent
personnel to perform services pursuant to this Agreement. In the event
that City, in its sole discretion, at any time during the term of this
Agreement, requests in writing the reassignment of any such persons
to ensure Consultant performs services in accordance with the
Standard of Performance, Consultant shall, immediately upon receiving
City’s request, reassign such persons.

Time. Consultant shall devote such time to the performance of
services pursuant to this Agreement as may be reasonably necessary
to meet the standard of performance provided herein above and to
satisfy Consultant’s obligations hereunder.

COMPENSATION. City hereby agrees to pay Consultant a sum not to

exceed Fee $( ), as set forth in Exhibit B, attached hereto and incorporated herein
for services to be performed and reimbursable expenses incurred under this
Agreement. This dollar amount is not a guarantee that the City will pay that full
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amount to the Consultant but is merely a limit of potential City expenditures under
this Agreement.

Consultant and City acknowledge and agree that compensation paid by City to
Consultant under this Agreement is based upon Consultant’s estimated costs of
providing the services required hereunder, including salaries and benefits of
employees and subcontractors of Consultant. Consequently, the parties further
agree that compensation hereunder is intended to include the costs of contributions
to any pensions and/or annuities to which Consultant and its employees, agents,
and subcontractors may be eligible. City therefore has no responsibility for such
contributions beyond compensation required under this Agreement.

21

2.2

2.3

Invoices. Consultant shall submit invoices, not more often than once a
month during the term of this Agreement, based on the cost for
services performed and reimbursable costs incurred prior to the invoice
date. Invoices shall contain the following information, unless waived by
the City Manager or his or her designee:

= Serial identifications of progress bills; i.e., Progress Bill No. 1 for
the first invoice, etc.;

= The beginning and ending dates of the billing period;

= A Task Summary containing the original contract amount, the
amount of prior billings, the total due this period, the balance
available under the Agreement, and the percentage of
completion;

= At City’s option, for each work item in each task, a copy of the
applicable time entries or time sheets shall be submitted showing
the name of the person doing the work, the hours spent by each
person, a brief description of the work, and each reimbursable
expense;

» The total number of hours of work performed under the
Agreement by Consultant and each employee, agent, and
subcontractor of Consultant performing services hereunder;

» The Consultant’s signature.

Monthly Payment. City shall make monthly payments, based on
invoices received, for services satisfactorily performed, and for
authorized reimbursable costs incurred. City shall pay undisputed
invoices that comply with the above requirements within 30 days from
the receipt of the invoice.

Final Payment. Consultant shall submit its final invoice within 60 days
of completing its services. Consultant’s failure to submit its final invoice
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within this 60 day period shall constitute Consultant’s waiver of any
further billings to, or payments from, City.

2.4 Reimbursable Expenses. Reimbursable expenses, if any, are
specified in Exhibit B and included in the total compensation referenced
in Section 2. Expenses not listed in Exhibit B are not chargeable to, or
reimbursable by, City.

2.5 Payment of Taxes. Consultant is solely responsible for the payment
of all federal, state and local taxes, including employment taxes,
incurred under this Agreement.

2.6 Authorization to Perform Services. The Consultant is not authorized
to perform any services or incur any costs whatsoever under the terms
of this Agreement until receipt of a written authorization from the City
Manager, or his or her designee.

Section 3. FACILITIES AND EQUIPMENT. Except as set forth herein, Consultant
shall, at its sole cost and expense, provide all facilities and equipment that may be
necessary to perform the services required by this Agreement.

Section 4. INSURANCE REQUIREMENTS. Before beginning any services under
this Agreement, Consultant, at its own cost and expense, shall procure the types
and amounts of insurance specified herein and maintain that insurance throughout
the term of this Agreement. The cost of such insurance shall be included in the
Consultant’s bid or proposal. Consultant shall be fully responsible for the acts and
omissions of its subcontractors or other agents.

41 Workers’ Compensation. Consultant shall, at its sole cost and
expense, maintain Statutory Workers’ Compensation Insurance and
Employer’s Liability Insurance for any and all persons employed
directly or indirectly by Consultant in the amount required by applicable
law. The requirement to maintain Statutory Workers’ Compensation
and Employer’s Liability Insurance may be waived by the City upon
written verification that Consultant is a sole proprietor and does not
have any employees and will not have any employees during the term
of this Agreement.

4.2 Commercial General and Automobile Liability Insurance.

4.2.1 General requirements. Consultant, at its own cost and
expense, shall maintain commercial general and automobile
liability insurance for the term of this Agreement in an amount
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not less than $2,000,000 per occurrence and $4,000,000
aggregate, combined single limit coverage for risks associated
with the work contemplated by this Agreement.

4.2.2 Minimum scope of coverage. Commercial general coverage
shall be at least as broad as Insurance Services Office
Commercial General Liability occurrence form CG 0001 (most
recent edition) covering comprehensive General Liability on an
“occurrence” basis. Automobile coverage shall be at least as
broad as Insurance Services Office Automobile Liability form CA
0001 (most recent edition) covering any auto (Code 1), or if
Consultant has no owned autos, hired (code 8) and non-owned
autos (Code 9). No endorsement shall be attached limiting the
coverage.

4.2.3 Additional requirements. Each of the following shall be
included in the insurance coverage or added as a certified
endorsement to the policy:

a. The Commercial General and Automobile Liability
Insurance shall cover on an occurrence basis.

b. City, its officers, officials, employees, agents, and
volunteers shall be covered as additional insureds for
liability arising out of work or operations on behalf of the
Consultant, including materials, parts, or equipment
furnished in connection with such work or operations; or
automobiles owned, leased, hired, or borrowed by the
Consultant. Coverage can be provided in the form of an
endorsement to the Consultant’s insurance at least as
broad as CG 20 10 11 85, or both CG 20 10 10 01 and
CG 2037 10 01.

C. For any claims related to this Agreement or the work
hereunder, the Consultant’s insurance covered shall be
primary insurance as respects the City, its officers,
officials, employees, agents, and volunteers. Any
insurance or self-insurance maintained by the City, its
officers, officials, employees, agents or volunteers shall be
excess of the Consultant’s insurance and non-
contributing.
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d. The policy shall cover inter-insured suits and include a
“separation of insureds” or “severability” clause which
treats each insured separately.

e. Consultant agrees to give at least 30 days prior written
notice to City before coverage is canceled or modified as
to scope or amount.

4.3 Professional Liability Insurance.

4.3.1 General requirements. Consultant, at its own cost and
expense, shall maintain for the period covered by this Agreement
professional liability insurance for licensed professionals
performing work pursuant to this Agreement in an amount not
less than $1,000,000 per occurrence or claim covering the
Consultant’s errors and omissions.

4.3.2 Claims-made limitations. The following provisions shall apply if
the professional liability coverage is written on a claims-made
form:

a. The retroactive date of the policy must be shown and must
be before the date of the Agreement.

b. Insurance must be maintained, and evidence of insurance
must be provided for at least five (5) years after
completion of the Agreement or the work.

C. If coverage is canceled or not renewed and it is not
replaced with another claims-made policy form with a
retroactive date that precedes the date of this Agreement,
Consultant must purchase an extended period coverage
for a minimum of five (5) years after completion of work
under this Agreement.

d. A copy of the claim reporting requirements must be
submitted to the City for review prior to the
commencement of any work under this Agreement.

4.4 All Policies Requirements.

4.4.1 Submittal Requirements. Consultant shall submit the following
to City prior to beginning services:
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a. Certificate of Liability Insurance in the amounts specified
in this Agreement; and

b. Additional Insured Endorsement as required for the
General Commercial and Automobile Liability Polices.

4.4.2 Acceptability of Insurers. All insurance required by this
Agreement is to be placed with insurers with a Bests' rating of no
less than A:VII.

4.4.3 Deductibles and Self-Insured Retentions. Insurance obtained
by the Consultant shall have a self-insured retention or
deductible of no more than $100,000.

4.4.4 Wasting Policies. No policy required herein shall include a
“‘wasting” policy limit (i.e. limit that is eroded by the cost of
defense).

4.4.5 Waiver of Subrogation. Consultant hereby agrees to waive
subrogation which any insurer or contractor may require from
Consultant by virtue of the payment of any loss. Consultant
agrees to obtain any endorsements that may be necessary to
affect this waiver of subrogation, but this provision applies
regardless of whether or not the City has received a waiver of
subrogation endorsement from the insurer.

The Workers’ Compensation policy shall be endorsed with a
waiver of subrogation in favor of the City for all work performed
by the Consultant, its employees, agents, and subcontractors.

4.4.6 Subcontractors. Consultant shall include all subcontractors as
insureds under its policies or shall furnish separate certificates
and endorsements for each subcontractor. All coverages for
subcontractors shall be subject to all the requirements stated
herein, and Consultant shall ensure that City, its officers,
officials, employees, agents, and volunteers are covered as
additional insured on all coverages.

4.4.7 Excess Insurance. If Consultant maintains higher insurance
limits than the minimums specified herein, City shall be entitled
to coverage for the higher limits maintained by the Consultant.
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4.5

Section 5.

Remedies. In addition to any other remedies City may have if
Consultant fails to provide or maintain any insurance policies or policy
endorsements to the extent and within the time herein required, City
may, at its sole option: 1) obtain such insurance and deduct and retain
the amount of the premiums for such insurance from any sums due
under the Agreement; 2) order Consultant to stop work under this
Agreement and withhold any payment that becomes due to Consultant
hereunder until Consultant demonstrates compliance with the
requirements hereof; and/or 3) terminate this Agreement.

INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES.

5.1

General Indemnification. To the fullest extent permitted by law,
Contractor shall defend, indemnify and hold City, its officials, officers,
employees, volunteers and agents free and harmless from any and all
claims, demands, causes of action, costs, expenses, liability, loss,
damage or injury, in law or equity, to property or persons, including
wrongful death, in any manner arising out of or incident to any alleged
negligent acts, omissions or willful misconduct of Contractor, its
officials, officers, employees, agents, subcontractors and
subcontractors arising out of or in connection with the performance of
the Services, the Project or this Agreement, including without limitation
the payment of all consequential damages, attorneys’ fees and other
related costs and expenses. Contractor shall defend, at Contractor's
own cost, expense and risk, any and all such aforesaid suits, actions
or other legal proceedings of every kind that may be brought or
instituted against City, its directors, officials, officers, employees,
agents or volunteers. Contractor shall pay and satisfy any judgment,
award or decree that may be rendered against City or its directors,
officials, officers, employees, agents or volunteers, in any such suit,
action or other legal proceeding. Contractor shall reimburse City and
its directors, officials, officers, employees, agents and/or volunteers,
for any and all legal expenses and costs, including reasonable
attorneys’ fees, incurred by each of them in connection therewith or in
enforcing the indemnity herein provided. Contractor's obligation to
indemnify shall not be restricted to insurance proceeds, if any,
received by City or its directors, officials, officers, employees, agents
or volunteers. Notwithstanding the foregoing, to the extent Contractor's
Services are subject to Civil Code Section 2782.8, the above
indemnity shall be limited, to the extent required by Civil Code Section
2782.8, to claims that arise out of, pertain to, or relate to the
negligence, recklessness, or willful misconduct of the Contractor. This
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5.2

Section 6.

Section 5.1 shall survive any expiration or termination of this
Agreement.

PERS Indemnification. In the event that Consultant or any employee,
agent, or subcontractor of Consultant providing services under this
Agreement is determined by a court of competent jurisdiction or the
California Public Employees Retirement System (PERS) to be eligible
for enroliment in PERS as an employee of City, Consultant shall
indemnify, defend, and hold harmless City for the payment of any
employee and/or employer contributions for PERS benefits on behalf of
Consultant or its employees, agents, or subcontractors, as well as for
the payment of any penalties and interest on such contributions, which
would otherwise be the responsibility of City.

STATUS OF CONSULTANT.

6.1

6.2

Section 7.

Independent Contractor. At all times during the term of this
Agreement, Consultant shall be an independent contractor and shall
not be an employee of City.

Consultant Not an Agent. Except as City may specify in writing,
Consultant shall have no authority, express or implied, to act on behalf
of City in any capacity whatsoever as an agent. Consultant shall have
no authority, express or implied, pursuant to this Agreement to bind
City to any obligation whatsoever.

LEGAL REQUIREMENTS.

71

7.2

7.3

Governing Law. The laws of the State of California shall govern this
Agreement.

Compliance with Applicable Laws. Consultant and any
subcontractors shall comply with all laws applicable to the performance
of the work hereunder. Consultant shall also, to the extent required by
the California Labor Code, pay not less than the latest prevailing wage
rates as determined by the California Department of Industrial
Relations.

Licenses and Permits. Consultant represents and warrants to City
that Consultant and its employees, agents, and any subcontractors
have, and will maintain at their sole cost and expense, all licenses,
permits, qualifications, and approvals of whatsoever nature that are
legally required to practice their respective professions. In addition to
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the foregoing, Consultant and any subcontractors shall obtain and
maintain during the term of this Agreement valid business licenses from
City.

7.4 Nondiscrimination and Equal Opportunity. Consultant shall not
discriminate, on the basis of a person’s race, religion, color, national
origin, age, physical or mental handicap or disability, medical condition,
genetic information, marital status, sex, sexual orientation, gender or
gender identity, against any employee, applicant for employment,
subcontractor, bidder for a subcontract, or participant in, recipient of, or
applicant for any services or programs provided by Consultant under
this Agreement. Consultant shall comply with all applicable federal,
state, and local laws, policies, rules, and requirements related to equal
opportunity and nondiscrimination in employment, contracting, and the
provision of any services that are the subject of this Agreement,
including but not limited to the satisfaction of any positive obligations
required of Consultant thereby.

7.5 Registration and Monitoring. Consultant shall be currently registered
with the Department of Industrial Relations and qualified to perform
public work consistent with Labor Code section 1725.5, except in
limited circumstances as referenced in Labor Code section 1771.1(a).
Additionally, Consultant is hereby notified that this Project is subject to
compliance monitoring and enforcement by the Department of
Industrial Relations.

7.6 Prevailing Wage Rates. In accordance with California Labor Code
Section 1771, not less than the general prevailing rate of per diem
wages for work of a similar character in the locality in which the
services described in Exhibit A are to be performed, and not less than
the general prevailing rate of per diem wages for holiday and overtime
work as provided in the California Labor Code must be paid to all
workers engaged in performing the services described in Exhibit A. In
accordance with California Labor Code Section 1773.2, the City has
obtained the general prevailing wages in the locality in which the
services described in Exhibit A are to be performed for each craft or
type of work needed to be as published by the State of California
Department of Industrial Relations, Division of Labor Statistics and
Research, a copy of which is on file in the City’s General Services
Department and shall be made available on request. Contractor must
comply with all applicable laws and regulations that apply to wages
earned in performance of the services described in Exhibit A.
Contractor assumes all responsibility for such payments and shall
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Section 8.

defend, indemnify and hold the City harmless from any and all claims
made by any worker, governmental agency or other third party with
regard thereto.

The Consultant and any subcontractors engaged in performance of the
services described in Exhibit A shall comply with Labor Code Section
1775, which establishes a penalty per day for each worker engaged in
the performance of the services described in Exhibit A that the
Consultant or any subcontractor pays less than the specified prevailing
wage.

In accordance with Labor Code Section 1776, the Consultant and each
subcontractor engaged in performance of the services described in
Exhibit A shall keep accurate payroll records showing the name,
address, social security number, work, straight time and overtime hours
worked each day and week, and the actual per diem wages paid to
each journeyman, apprentice, worker, or other employee employed in
performance of the services described in Exhibit A. Such records shall
be in kept, maintained, and made available in accordance with the
requirements of Labor Code Section 1776.

TERMINATION AND MODIFICATION.

8.1

8.2

8.3

Termination. Upon ten days’ prior written notice, City may cancel this
Agreement at any time and without cause upon such written notification
to Consultant. In the event of termination, Consultant shall be entitled
to compensation for services performed to the effective date of
termination; City, however, may condition payment of such
compensation upon Consultant delivering to City any or all documents,
photographs, computer software, video and audio tapes, and other
materials provided to Consultant or prepared by or for Consultant or the
City in connection with this Agreement.

Amendments. The parties may amend this Agreement only by a
writing signed by the parties hereto.

Assignment and Subcontracting. City and Consultant recognize
and agree that this Agreement contemplates personal performance by
Consultant and is based upon a determination of Consultant’s unique
personal competence, experience, and specialized personal
knowledge. Moreover, a substantial inducement to City for entering into
this Agreement was and is the professional reputation and competence
of Consultant. Consultant may not assign this Agreement or any
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interest therein without the prior written approval of the City Manager,
or his or her designee. Consultant shall not subcontract any portion of
the performance contemplated and provided for herein, other than to
the subcontractors noted in the proposal, without prior written approval
of the City Manager, or his or her designee.

8.4 Survival. All obligations arising prior to the termination of this
Agreement and all provisions of this Agreement allocating liability
between City and Consultant, including but not limited to the provisions
of Section 5, shall survive the termination of this Agreement.

8.5 Options upon Breach by Consultant. If Consultant materially
breaches any of the terms of this Agreement, City’s remedies shall
include, but not be limited to, the following:

8.5.1 Immediately terminate the Agreement;

8.5.2 Retain the plans, specifications, drawings, reports, design
documents, and any other work product prepared by Consultant
pursuant to this Agreement;

8.5.3 Retain a different consultant to complete the work described in
Exhibit A not finished by Consultant; or

8.5.4 Charge Consultant the difference between the cost to complete
the work described in Exhibit A that is unfinished at the time of
breach and the amount that City would have paid Consultant
pursuant to Section 2 if Consultant had completed the work.

8.5.5 The remedies mentioned in this Agreement are not exclusive of
any other right, power or remedy permitted by law. The City’s
failure or delay in exercising any remedy shall not constitute a
waiver of such remedy or preclude the further exercise of City’s
rights.

Section 9. KEEPING AND STATUS OF RECORDS.

9.1 Records Created as Part of Consultant’s Performance. All final
versions of reports, data, maps, models, charts, studies, surveys,
photographs, memoranda, plans, studies, specifications, records, files,
or any other documents or materials, in electronic or any other form,
that Consultant prepares or obtains pursuant to this Agreement and
that relate to the matters covered hereunder shall be the property of the
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9.2

Section 10

City. Consultant hereby agrees to deliver those documents to the City
upon termination of the Agreement, and the City may use, reuse, or
otherwise dispose of the documents without Consultant’s permission.
It is understood and agreed that the documents and other materials,
including but not limited to those described above, prepared pursuant
to this Agreement are prepared specifically for the City and are not
necessarily suitable for any future or other use. City and Consultant
agree that, until final approval by City, all data, plans, specifications,
reports and other documents are confidential drafts and will not be
released to third parties by Consultant without prior written approval of
City.

Consultant’s Books and Records. Consultant shall maintain any and
all records or documents evidencing or relating to charges for services
or expenditures and disbursements charged to the City under this
Agreement for a minimum of 3 years, or for any longer period required
by law, from the date of final payment to the Consultant to this
Agreement. All such records shall be maintained in accordance with
generally accepted accounting principles and shall be made available
for inspection, audit, and/or copying at any time during regular business
hours, upon oral or written request of the City. Pursuant to Government
Code Section 8546.7, the Agreement may be subject to the
examination and audit of the State Auditor for a period of 3 years after
final payment under the Agreement.

MISCELLANEOUS PROVISIONS.

10.1

10.2

10.3

Attorneys’ Fees. If a party to this Agreement brings any action,
including an action for declaratory relief, to enforce or interpret the
provision of this Agreement, the prevailing party shall be entitled to
reasonable attorneys’ fees in addition to any other relief to which that
party may be entitled. The court may set such fees in the same action
or in a separate action brought for that purpose.

Venue. In the event that either party brings any action against the
other under this Agreement, the parties agree that trial of such action
shall be vested exclusively in the state courts of California in Contra
Costa County or in the United States District Court for the Northern
District of California.

Severability. If a court of competent jurisdiction finds or rules that any
provision of this Agreement is invalid, void, or unenforceable, the
provisions of this Agreement not so adjudged shall remain in full force
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and effect. The invalidity in whole or in part of any provision of this
Agreement shall not void or affect the validity of any other provision of
this Agreement.

10.4 No Implied Waiver of Breach. The waiver of any breach of a specific
provision of this Agreement does not constitute a waiver of any other
breach of that term or any other term of this Agreement.

10.5 Successors and Assigns. The provisions of this Agreement shall
inure to the benefit of and shall apply to and bind the successors and
assigns of the parties.

10.6 Conflict of Interest. Consultant may serve other clients, but none
whose activities within the corporate limits of City or whose business,
regardless of location, would place Consultant in a “conflict of interest,”
as that term is defined in the Political Reform Act, codified at California
Government Code Section 81000 et seq.

Consultant shall not employ any City official in the work performed
pursuant to this Agreement. No officer or employee of City shall have
any financial interest in this Agreement that would violate California
Government Code Sections 1090 et seq.

10.7 Solicitation. Consultant agrees not to solicit business at any meeting,
focus group, or interview related to this Agreement, either orally or
through any written materials.

10.8 Notices. Any notice, demand, request, consent, or approval that either
party is required to give the other pursuant to this Agreement, shall be
in writing and may be given by either (i) personal service, or (ii) certified
United States mail, postage prepaid, return receipt requested. Notice
shall be effective upon personal delivery or delivery to the addresses
specified below, as reflected on the receipt of delivery or return receipt,
as applicable.

Consultant: Firm’s Name
Street Address
City, State, Zip Code
Attn: Point of Contact
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City: City of Pittsburg
65 Civic Avenue
Pittsburg, CA 94565
Attn: Garrett Evans, City Manager

10.9 Professional Seal. Where applicable in the determination of the City
Manager, or his or her designee, the first page of a technical report,
first page of design specifications, and each page of construction
drawings shall be stamped/sealed and signed by the licensed
professional responsible for the report/design preparation. The
stamp/seal shall be in a block entitled “Seal and Signature of
Registered Professional with report/design responsibility.”

10.10 Integration. This Agreement, including the scope of work attached
hereto and incorporated herein as Exhibits A and B represents the
entire and integrated agreement between City and Consultant and
supersedes all prior negotiations, representations, or agreements,
either written or oral. To the extent there are any inconsistences
between this Agreement, the Exhibits, and Consultant’s proposal, the
Agreement shall control to the extent there are any inconsistences
between the Exhibits and the Consultant’s Proposal, the Exhibits shall
control.

Exhibit A Scope of Services
Exhibit B Compensation Schedule

10.11 Counterparts. This Agreement may be executed in multiple
counterparts, each of which shall be an original and all of which
together shall constitute one agreement.

10.12 Construction of Agreement. Each party hereto has had an
equivalent opportunity to participate in the drafting of the agreement
and/or to consult with legal counsel. Therefore, the usual construction
of an agreement against the drafting party shall not apply hereto.

10.13 No Third-Party Beneficiaries. This Agreement is made solely for the
benefit of the parties hereto, with no intent to benefit any third parties.
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The Parties have executed this Agreement as of the Effective Date.

CITY OF PITTSBURG CONSULTANT
Garrett Evans, City Manager Firm’s Signatory
Attest:

Alice Evenson, City Clerk

Approved as to Form:

Donna Mooney, City Attorney
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EXHIBIT A

SCOPE OF SERVICES

PROJECT SCHEDULE
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EXHIBIT B

COMPENSATION SCHEDULE

Fee Schedule

CERTIFICATE OF COMPLIANCE WITH LABOR CODE § 3700

| am aware of the provisions of Section 3700 of the Labor Code which
require every employer to be insured against liability for workers’ compensation or to
undertake self-insurance in accordance with the provisions of that code, and | will
comply with such provisions before commencing the performance of the work of this
contract.

CONSULTANT
By:
Title:
27849871
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